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How is Malaysia’s human rights law developing? Legal experts and activists tell
SANTHA OORJITHAM that a recent Court of Appeal decision has been the turning point
for upholding human rights norms.

AGONG Tasi is a
74-year-old Orang Asli
oin Dl Slopgor

: om Dengkil, Selangor.
He is poor, living withoul basic
amenilies and often ill. But he
and six other lamily heads
from Bukit Tampoi are at the
centre of a landmark judgment
which lawyers and human
rights activists belicve will
make their task easier in the
e dgment illus

e 59-page judgment illus-
trated a nf::rge, {‘rll cases where
there is a conflict between ex-
isting law and the Federal Con-
stitution, to apply that law with
whatever modifications are
necessary to bring it in line
with the Constitution.

Through such inlerpreta-
tions, judges say they are in-
troducing international hu-
man rights law into the do-
mestic system, while taking a
liberal rather than a literal ap-
proach o the human rights
guaranieed under Part 11 ol the
Constitution.

Last September, the Court of
Appeal upheld an earlier Shah
Alam High Court decision that
the seven Orang Asli were cus-
tomary owners of a piece of

land acquired for the Kuala
Lumpur-Nilai Highway.

The High Court had declared
that the Orang Asli owned the
land under a customary com-
munity title of a permanent
nature.

It ordered the Selangor Gov-
ernment to compensate them
for the land and ordered Unit-
ed Engineers (M) Bhd (UERM)
and the Malaysian Highway
Authority (MHA) to pay dam-
ages for lresgassing_.

The appellate court went
further, allowing the Orang
Asli's cross-appeal for exem-
plary damages. (The Selangor
Government, Federal Govern-
ment, UEM and MHA are ask-
ing for leave to appeal to the
Federal Court.)

Court of Appeal judge Datuk
Gopal Sri Ram, who read out
the judgment, said the Abo-
riginal Peoples Act 1954,
which was Lo “protect and up-
1ift (he First Peoples of this
country”, was a human righis
slatule “acquiring a quasi-con-
stitutional slatus giving il pre-
eminence over ordinary leg-
islation. I must, therefore, re-
ceive a broad and liberal in-
terpretation”.

What Sri Ram and judges
Datuk Arifin Zakaria and
Datuk Nik Hashim Nik Abdul
Rahman did was to look al the
conflict between Section 12 of

the 1954 Act, which says, “the
State Authority may grant
compensation therefor” and
Article 13(2) of the Federal
Constitution which stales that,
“no law shall provide for com-
pulsory acquisition or use ol
properly withoul adequate
compensation”.

The Court of Appeal said the
relevant section of the 1954 Act
had to be broughl into confor-
‘mily with the Constilution. This
was done, nol by reading the
words in Section 12 as giving the
State Authority the discretion to

“Sri R
of a number of human righls
activists isthat couris are (ree to
construe slatutes as they think
should be consirued.” says

_president of (he National Hu-

‘man-Rights Society.

“All they have (o do is look al
{he fundamental liberties in
Part Il of the Constitution and
construe thal breadly and dy-
namically.”

In a speech titled “Human
Rights: Incorporating Interna-
tional Law into the Present
System” at a LexisNexis con-
ference in 2003, Sri Ram had
explained that there were two
ways to incorporale inlerna-
tional law into Malaysia's con-
stitutional law.

One way is though the “in-
lerpretive jurisdiction” of the
courls,

“Courls may, through the in-
terpretation of municipal law,
in particular the Federal Con-
stitution, introduce principlos
ol international human rights
law into the domestic system,”
the judge told the conlerence.

Sri Ram said there was “am-
ple  scope” for Malaysian
courls to rely on international
law principles and documents

TEST CASE: Some of the Bukit Tampoi Orang Asli and their lawyer:
at the Court of Appeal. — Bernama picture

to develop the country’s hu-
man righls law. And the prin-
cipal document, he said, was
the Universal Declaration of
Human Rights 1948,
Parliamenl passed the Hu-
man Rights Commission of
Malaysia Act 1999 which says,
in Section 4(4), that “regard
shall be had (o the Universal
Declaration of Human Rights
1948 to the extent that it is not

inconsistent with (he Federal

Constitution”,

“Since we are a member of
the United Nations, where the
1948 Declaration is not incon-
sistent with the Constitution,
we must adopl it agrees
Daluk Seri Nazri Aziz, chair-
man of the Parliamentary Cau-
cos on Human Righls and Gaod
Governance.

Bul, the Minister in the
Prime Minister’s Department
stresses: “The Conslilution
musl prevail.” And legislation
such as the Internal Security
Act “musl take precedence
over whalever is provided for
in the Universal Declaralion of
Human ]i]lﬁh!s“.

The Suhakam Act defines
human rights as the basic or
fundamental rights or liberties
guaranteed in Part 1L of the
Constitution, )

“Courls are under a duly lo
lake a prismalic approach
when interprefing these hu-
man rights,” Sri Ram said. “On
no account should a literal ap-
proach be adopied.”

He cited the example of free-
dom of speech, which would
include not only the right lo
speak or print but also the
right to disiribute, the right to
receive, the right to read and
freedom of inquiry, freedom ol
thought and h‘eed,;:m to teach.

“When prismatically inter-
preted, the Parl Il liberties are
entively consistent with the
terms of the 1948 Declara-
tion," the judge said.

Human rights activists say
the recent Sagong Tasi case
showed such a “prismalic” in-
terprelalion.

The judgment stressed the
“fiduciary” duty of the Gov-
ernment towards the Orang
Asli, noting (hal "the very au-
thorily — the state — thal is |

-enjoined by the law to protect |

the aborigines, turned upon
them”,

“The landmark ruling was a |
long time coming,” says Dr Col-
in Nicholas, co-ordinator and
founder of the Cenire [or
Orang Asli Concerns and ex-
perl witness in the trial.

“There is enpugh in the law
to recognise and give due re-
spect Lo human rights, but the
authorities and the people
were abusing the legislation
and reading it to suit their own
interests.”

The aclivist says it will be
easier Lo lake up such cases in
the future.

Malik Imtiaz says the Sagong
Tasi case is an "amazing break-
through in human rights ju-
risprudence”, nol only for the
principles involved but also for
the procedural differences.

“Human rights is nol just
about the substantive norms
but also the procedures by
which you bring your case lo
court and how you bringil,” he .
says. “There are many little |
facets in that judgment which i
are quile stunning.” |

For example, the general
rule has been thal hearsay ev- |
idence is nol permissible. But |
oral tradition was all that the
Orang Asli had to back their
claims to the land. {

The Shah Alam High Court |
recognised their oral (estimo-
ny, he notes. “They gave weight |
1o that evidence, which has !
never been done in this coun- |
try before.” |

Calling the decision a turn-
ing point, Malik Imtiaz says: "It
is now easier for us lo mgxmt
an argument against the Gov-
emiuﬁglnTof t;g Stale or the
Federation for breaches of du-
ty or wrongdoing, through
recognition of the role of the
Government as trustee of the |
people.”

Claimants, he says, will not
have such an uphill task in es-
tablishing the Governmenis
fiduciary duty.

“By recognition of the Gov-
ernment’s stand as a (rustee, |
that duty is implied and it's
casier for laveyers (o take thal |
up.”

M santhao@nst.com.my




