Judge or be judged

Malaysian Business, Mar 1, 2001

IT IS still a wee bit early on a Thursday morning but Datuk Dr Rais Yatim's office at level three of the western
block in Putrajaya is alreadya hive of activity. The Minister in the Prime Minister's Department, says

an aide, is busy attending to a case that occurred in Seremban. Senior officials, including one from the Attorney
General's Chambers, were summoned to Rais' office to explain why a suspect on a murder charge was

out on bail. Such an offence, under the Penal Code, is after all, considered unbailable. Something was wrong
somewhere!

A few years ago, such instances would not have, ostensibly, garnered wide media coverage. Even the judiciary
has come under criticism from various quarters, and ramblings are aplenty within the judiciary.

The late Tun Mohamed Suffian, the former Chief Justice, had remarked in a speech last year in honour of the
late Justice Tan Sri Wan Sulaiman that "judges were in sixes and sevens and some daren't speak to each other'.

But since December, the criticism against the judiciary has somewhat abated although it is still very much in the
limelight.

The change started with the appointment of Tan Sri Mohamed Dzaiddin Abdullah as Chief Justice in
unprecedented fashion. Dzaiddin's appointment as Chief Justice was first made public by the Conference of
Rulers last Nov 9. He was officially appointed to the post well over a month later - on Dec 20,

Then came Dzaiddin's open acknowledgement that in the past few years, public confidence in the judiciary has
eroded. His mission, he said in his first meeting with judges and judicial commissioners, was to restore the

judiciary to its former glory. Dzaiddin's appointment drew accolades from a large section of the

public, right from the Bar Council to opposition members. Hopes rised further when the system of assigning
judges to cases was reverted to the old system where all judges could hear any case. The open acknowledgement

and revision in this system was viewed as the start of a long journey to repair the adverse publicity.

However, there was mixed reaction when former Attorney-General Tan Sri Mohtar Abdullah was appointed a
Federal Court Judge on Jan 24 this year.

Sitting in the hot seat in the AG's Chambers for seven years, Mohtar had hogged the limelight on several
occasions and had earned more than his fair share of detractors.

Following Mohtar's appointment, the observers wasted no time in sizing up the future of the judiciary. They say
Dzaiddin has only two years to go before he retires at 65. The big question that rankles the minds of most

is, who after Dzaiddin? Would the next Chief Justice carry out the job of restoring the judiciary's pride as
earnestly as Dzaiddin? Being the Chief Justice is no easy task. It comes with a heavy burden of

being the leader of the legal fraternity. It is a highly respected position, sometimes to the point of being regarded
as ‘sacred'. Even the slightest connotation of misdemeanour would send the wrong signals. In fact, Dzaiddin had
said in a frank interview with a daily that past problems in the judiciary had arisen from a lack of leadership.

While not discounting the vital role of the Chief Justice, to put the issue in perspective, the judiciary is not made
up of individuals alone.

At the end of the day, the system will be judged by how justice is being meted out.

Several lawyers, when contacted, despite having expressed warm optimism of the initiatives taken thus far to
restore confidence, feel that the real signal of the winds of change blowing through the judiciary will only

be known when judgements are delivered. "True change can only be ascertained from the judgements of the
courts when decisions are made based on fixed objective criteria and not the personalities involved,' says Jerald
Gomez, a lawyer who headed the Bar Council's committee responsible for drafting the proposed Contempt of

Court Act.

Last year, the issue of Contempt of Court was keenly debated, following incidences of lawyers being cited or
being threatened with such citations. Members of the Bar claim that procedures governing Criminal Contempt
were wholly uncertain and impeded their function as advocates. The Bar proposed a Bill on the matter.

In contrast, former chief Justice Tun Mohamed Eusoff Chin's stance was that the present set of laws governing
contempt was sufficient. Rais, who publicly exchanged differences of opinion with Eusoff, said that the

government does favour such a law. The government is still studying the laws.

In the meantime, there is a school of thought that the pride of the judiciary can be restored if it is given back its
judicial powers. "Article 121 of the Federal Constitution should be restored to the pre- 1988 situation so that the
Chief Justice and courts will be able to exercise their judicial functions effectively and the balance of powers of

the three arms of the government is maintained,' says R R Chelvarajah, the former Bar Council president.

Before 1987, the Federal Constitution stated that judicial powers were vested in the two High Courts of Malaya.
The judiciary provided the balance between the legislative and the executive. The courts interpret the

constitution and ensure all arms of the authorities are within legal bounds.

However, the constitution was amended in 1998 and the words 'shall be vested' were removed. Judicial powers
were no longer with the judiciary but based on what is dictated by Parliament.

Tun Suffian (in his speech last year) doubted if the judiciary can recover in a generation (from the date of his
address on March 10, 2000). However, Dzaiddin has been in the job for less than three months and there is
already a lot of optimism pertaining to the judiciary. But what it needs now is simply a chance to show that it
means business. Maybe it is wise to let the events in the next few months unfold before a verdict is passed. Until

then, judgement reserved.
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